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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on January 12-14, 1998, at the D vision of Adm nistrative
Hearings, the DeSoto Building, 1230 Apal achee Parkway,

Tal | ahassee, Florida, before Adm nistrative Law Judge El eanor M
Hunter, of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Paul H Amundsen, Attorney
Rudol f o Nunez, Attorney
502 East Park Avenue
Tal | ahassee, Florida 32302

For Respondent: John F. G lroy, Attorney
Agency for Health Care Adm nistration
Fort Knox Building 3
2727 Mahan Drive, Suite 3431
Tal | ahassee, Florida 32308



For Intervenor: Mark A Emanuel e, Attorney
Craig H Smth, Attorney
Panza, Maurer, Maynard & Neel, P.A
Nat i onsBank Buil ding, Third floor
3600 North Federal H ghway
Fort Lauderdale, Florida 33308

STATEMENT OF THE | SSUES

Whet her the application of Martin Menorial Medical Center,
Inc., to establish a 15-bed hospital -based skilled nursing unit
nmeets the criteria for the issuance of a certificate of need.

PRELI M NARY STATEMENT

In April 1997, the Agency for Health Care Adm nistration
(AHCA) published a need for 15 hospital-based skilled nursing
beds in District 9, Subdistrict 2, for Martin County. |In
response, Martin Menorial Medical Center (Martin Menorial), the
only acute care hospital in the County, filed certificate of need
(CON) application nunber 8847. |If issued the CON, Martin
Menorial will establish the 15-bed SNU at its northern and | arger
canpus in the Cty of Stuart.

AHCA prelimnarily denied the i ssuance of CON 8847 because
Martin Menorial failed to include in its proposal the conversion
of at |east the sanme nunber of acute care beds to accommodate the
SNU beds. After reviewing Martin Menorial's occupancy data by
departnment, AHCA filed a notice that it had changed its position
and, at the final hearing, supported the approval of Martin
Menorial's CON application.

In two separate proceedings, Integrated Health Services of

Central Florida, Inc., d/b/a Integrated Health Services of Vero



Beach (I HS) and Heal t hsouth of Treasure Coast, Inc., d/b/a
Heal t hsout h Treasure Coast Rehabilitation Hospital (Healthsouth),
filed petitions supporting the prelimnary action of AHCA, the
denial of CON 8847. Martin Menorial filed a Motion in Qpposition
to the petitions and a Motion to Consolidate the separate cases
into one proceeding. After a hearing on the notions, the cases
were consolidated, and the Petitions for Formal Adm nistrative
Hearings were treated as petitions to intervene and were both
granted on Decenber 16, 1997. Prior to the final hearing, |IHS
voluntarily dism ssed its petition.

In the Prehearing Stipulation, Martin Menorial wthdrewits
Motion to Dismiss |HS, and its Request for Oficial Recognition
and Notice of Intention to Seek Sanctions against |HS, but not
agai nst Heal thsouth. Martin Menorial requested official
recognition of various petitions filed by Heal thsouth in other
DOAH Cases. Martin Menorial also argued that Heal thsouth has no
standi ng because it is |licensed as a conprehensive nedi cal
rehabilitation (CVMR) hospital, not a SNU  Martin Menorial noted
that the need nethodol ogy applicable to CVR beds is different
fromthat for SNU beds. Martin Menorial also denied
Heal t hsouth's claimthat it wll suffer a substantial injury-in-
fact if Martin Menorial establishes a 15-bed SNU. In a response
filed on January 12, 1998, Heal thsouth argued that differences in
| i censure and need net hodol ogy are not determ native of standing,

and that it will suffer an injury-in-fact if CON 8847 is issued.



AHCA agreed with Healthsouth that it should have an opportunity,
despite licensure and need net hodol ogy differences, to
denonstrate at hearing that it has standing. Therefore, ruling
was reserved on Martin Menorial's Motion to Dism ss Heal thsouth
for lack of standing until factual issues related to an injury-
in-fact were resolved, and on Martin Menorial's Request for
O ficial Recognition and Notice of Intention to Seek Sancti ons.

Heal t hsouth also filed, on January 12, 1998, a Mdtion for
Summary Recommended Order dism ssing Martin Menorial, alleging
that AHCA's publication of a 15-bed fixed need pool was invalid
and shoul d have been zero. According to Heal thsouth, AHCA used a
proposed rul e which included a provision that it would not apply
to a batching cycle until after the effective date of the rule.
The proposed rule was al so apparently being chal |l enged by
Nati onal Healthcare, L.D., according to Healthsouth, and it was
expected that Healthsouth would file a Mdtion to Consolidate that
case with this one, but it did not.

Heal t hsouth filed a Motion for O ficial Recognition of the
follow ng cases and Florida Adm nistrative Wekly publications:

Health Care & Retirenent Corp. v. Tarpon

Springs Hospital Foundation, 671 So. 2d 217
(Fla. 1st DCA 1996);

Agency for Health Care Adm nistration v. M.
Sinai Medical Center, 690 So. 2d 689 (Fl a.
1st DCA 1997);

Tarpon Springs v. Agency for Health Care
Adm nistration, et al., (F.O DOAH Case
No. 94-0958, 94-1165RU




The proposed rule relating to certificate of
need review criteria for nursing honme beds
published in the Florida Adm nistrative
Weekly, Vol. 22, No. 39, Septenber 27, 1996;

The proposed rule relating to certificate of
need review criteria for nursing honme beds
published in the Florida Adm nistrative
Weekly, Vol. 23, No. 6, February 7, 1997; and

The proposed Notice of Change relating to
certificate of need review criteria for
nur si ng home beds published in the Florida
Adm ni strative Wekly, Vol. 23, No. 47
Novenber 21, 1997

Heal t hsouth's Mdtion for O ficial Recognition presented
di sputed | egal but not factual issues, and based on the case |aw,

the notion is granted. See e.g. Departnent of Legal Affairs v.

District Court of Appeal, 5th District, 434 So. 2d 310

(Fla. Sup. Ct. 1983), and Daoud v. Matz, 73 So. 2d 51 (Fla.Sup.Ct

1954) .

In the Prehearing Stipulation, the parties agreed that the
di sputed issues of fact in this proceeding are those in the
follow ng statutory and rule criteria: Subsections
408.035(1)(a), (b), (d), and (1), and (2)(a)-(c), all generally
related to need, alternatives and adverse inpact; Subsections
408.035(1)(h) and (n) -- related to accessibility for al
residents and past and proposed Medicaid services; Subsections
408. 035(1) (m and Chapter 59A-3 -- on construction nethods and
code requirenents; and Subsection 408.035(1)(0) -- on a
mul til evel continuum of care.

At the final hearing, Martin Menorial presented the



testinony of Gary Uber, who is responsible for social services
and di scharge planning at Martin Menorial; Joseph Edward W't ek,
expert in health care finance; Edward L. Hengtgen, Jr., expert in
health care architecture; Christopher Coffey, expert in health
care planning; and Judith L. Horowtz, expert in health care

pl anni ng and health care finance. Martin Menorial's Exhibits 1

t hrough 30 were received into evidence.



AHCA presented the testinony of Elfie Stanm expert in
health care planning. AHCA Exhibits 1 through 3 were received in
evi dence. By deposition, submtted after the formal hearing,
AHCA al so presented the testinony of Charles L. Al by, an
architect. Wth the agreenent of the parties, the Al by
deposition was accepted as AHCA Exhibit 4.

Heal t hsout h presented the testi nony of Denise McGath
expert in nursing and rehabilitation hospital adm nistration;
Armand Bal sano, expert in health care planning and health care
finance; and R ck Knapp, expert in health care finance and health
care accounting. Healthsouth proffered, in view of the objection
by Martin Menorial, the testinony and resune (as its Exhibit 10)
of Luis Vivar, an expert in health care architecture, who was not
listed on Healthsouth's witness list. Ruling was reserved on the
adm ssibility of the proffered testinony. Healthsouth's Exhibits
1 through 18, 20, and 21 were received into evidence.

The transcript of the final hearing was filed on February 2,
1998. Proposed recommended orders were filed on February 12,
1998.

FI NDI NGS OF FACT

1. The Agency for Healthcare Adm nistration (AHCA) is the
state agency which adm nisters the certificate of need (CON)
program for health care services and facilities in Florida. On
April 18, 1997, AHCA published a need for a 15-bed hospital -based

skilled nursing unit (SNU) in District 9, Subdistrict 2, for



Martin County. Because the beds will be in a hospital, they wll
be |icensed under Chapter 395, Florida Statutes. By contrast,
freestanding, nursing facilities are |licensed, pursuant to the
provi sions in Chapter 400, Florida Statutes.

2. Since it is the only acute care hospital in the County,
Martin Menorial Medical Center, Inc., d/b/a Martin Menori al
Medi cal Center (Martin Menorial) applied for the CON to establish
the 15-bed hospital -based SNU. Martin Menorial has 336 beds
| ocated on two separate canpuses in Martin County. A satellite
facility which has 100 beds, Martin Menorial South, is located in
Port Salerno. Port Salerno is approximately 10 to 12 mles south
of the Gty of Stuart. Martin Menorial also owms a 120-bed
nursi ng home on the Port Sal erno canpus, Martin Nursing and
Restorative Care Center (Martin Nursing Center). The facility
i ncl udes a 40-bed subacute unit. Mrtin Nursing Center is
operated by a long-term care conpany, Eden Park Managenent, |nc.
Martin Menorial North, the larger, 236-bed hospital in Stuart, is
t he proposed | ocation of the SNU. The SNU renovati on project
will cost approxinmately $242,000, and will occupy space which is
currently used for outpatient services.

3. AHCA prelimnarily denied the CON application due to
Martin Menorial's failure to propose to delicense and convert
acute care beds to establish the SNU. AHCA withdrew its
objection to the issuance of CON 8847 after review ng occupancy

| evel s by departnent at Martin Menorial.



4. AHCA published the applicable fixed need pool in
April 1997, which was cal cul ated using proposed Rule 59C- 1. 036,
publ i shed on February 7, 1997.2 Notice was given of the only
chal l enge to the proposed rule which was filed by National
Heal t hcare, L.P.® and subsequently dismissed. No notion to
consolidate that case wwth this one was ever fil ed.

5. Healthsouth of Treasure Coast, Inc., d/b/a Heal thsouth
Treasure Coast Rehabilitation Hospital (Healthsouth) is a 90-bed
rehabilitation hospital in Vero Beach, |Indian R ver County,
approximately 60 mles north of Martin Menorial North.

Heal thsouth is also in AHCA, District 9, but not in

Subdistrict 2. In District 9, St. Lucie County is on the east
coast, adjacent to Indian River County to the north, Martin
County to the south, and Ckeechobee County to the west. The four
counties in District 9 are north of Pal m Beach County, the only
other county in the District.

6. The hospital -based SNUs in the four northern counties in
District 9 are:

Port St. Lucie Hospital, in St. Lucie County,
whi ch has 150 beds and a 15-bed SNU, with CON
approval for 9 nore SNU beds;

Lawnwood Regi onal Medical Center, also in St.
Luci e County, which has 260 beds and a 33-bed
SNU;

I ndian River Menorial Hospital, |ocated
within a mle of Healthsouth in Indian River
County which has approximately 320 beds and a
20-bed SNU and approval for 8 nore SNU beds;

Sebastian Hospital, in Indian R ver County,



whi ch has between 100 and 150 beds and has
recently been approved for 9 SNU beds; and

Raul erson Hospital, in Okeechobee County,
whi ch has 101 beds i ncl udi ng SNU

7. Healthsouth identifies its primary service areas as
I ndian River, St. Lucie, and Martin Counties. Healthsouth
generally attracts 60 percent of its patients fromlndian R ver
County, 20 percent from St. Lucie, and 15 percent from Martin
County. Patients are referred fromboth Martin Menorial North
and South. Healthsouth asserted that a 15-bed SNU at Martin
Menorial will conpete with Heal thsouth, resulting in a | oss of
patients in sufficient nunbers to cause a substantial adverse
i npact on Heal t hsout h.

8. Healthsouth's expert in health care planning and finance
exam ned national acute care discharges as conpared to the
percent age of those cases which typically have foll ow up subacute
care. Using discharge data by D agnostic Related G oup (DRG,
the expert quantified the percentages of subacute cases which can
receive services in either a CMR hospital or a skilled nursing
facility. Based on an estimate that 75 to 90 percent of the
over |l apping DRGs would be redirected to Martin Menori al,
Heal t hsouth projected a loss ranging from55 to 66 cases when
applied to 1997 annual i zed dat a.

9. The three largest categories of referrals fromMartin
Menorial are stroke, orthopedics, and rehabilitation, which

account for 85 percent of total adm ssions to Healthsouth. The
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payer group fromthe three categories was used to determ ne the
financial inpact, using the mdpoint of the projected |loss of 60
cases or 900 patient days. The financial |oss per case is the

di fference between net revenue per patient day of $458 and the
vari abl e expenses per patient day of $295, or $163. G ven an
increnental net inconme per adjusted patient day of approximately
$163, the projected | oss of 900 patient days a year, and an
assuned 15-day average |length of stay, Healthsouth projects a

| oss of approximately $150,000 a year in revenues if a 15-bed SNU
is established at Martin Menorial .

10. In 1995, the only hospital -based SNU i n Heal thsouth's
service area was at Lawnwood. The SNU at Raul erson opened in
April 1996, followed by Port St. Lucie in Novenber 1996, and
I ndi an River Menorial in May 1997. |In addition, the new CVR
program was devel oped at Lawnwood, while the unit at St. Mary's
Hospital in West Pal m Beach was expanded during 1997. By January
1998, Heal thsouth reached full capacity, or an average daily
census in the range of 84 to 89 patients in 90 beds.
Heal t hsout h' s nedi cal director believes that it would have
reached full capacity nmuch sooner after its 20-bed expansion in
m d- August 1997, but for the conpetition fromthe hospital-based
SNUs. The expansion of Heal thsouth has acconplished the
objective of elimnating a 15-to0-20 person waiting |ist which
exi sted when it was a 70-bed facility.

11. The average daily census (ADC) at Lawnwood, in 1995,

11



was 31.1 patients in 33 beds. By the end of 1995, the average
daily census at Heal thsouth was 69.9 patients in 70 beds. From
January 1996 to July 1997, the ADC in Raul erson's 12-bed SNU
increased fromb5.6 patients to 8.1. After Raulerson's SNU beds
becane avail able, the ADC of Heal thsouth continued in the 68 to
69 range in 70 beds, indicating that Heal thsouth was full. Wen
Port St. Lucie's 15 SNU beds opened during the last two nont hs of
1996, its ADC of 3.9 patients in 1996 increased to 13.5 for the
first seven nonths of 1997. Fromthe tinme Port St. Lucie's SNU
becane operational through the end of 1997, the ADC at
Heal t hsouth ranged froma low of 67.2 in 70 beds in June 1997, to
a high of 81.9 in 90 beds in Novenber 1997, approximately three
nmonths after its expansion. Indian River Menorial, the |argest
referral source and the closest SNU to Heal t hsouth, opened a
20-bed SNU, in May 1997. Healthsouth failed to show any adverse
i npact as a result of the opening of any of existing SNUs in the
District. Al of the SNUs in the four-county area have filled
relatively quickly when opened. At the sane tine, utilization of
CMR services has al so steadily increased.

12. In 1996, Martin Menorial North referred 181 patients to
Heal t hsout h; 134 were actually admtted. For the first el even
mont hs of 1997, Martin Menorial North referred 147 patients (160
annual i zed) resulting in 109 adm ssions (119 annualized). The
percentage of referrals which becane adm ssions was the sane,

74 percent, for both years. Martin Menorial South referred

12



27 patients with 22 of those admtted in 1996, and referred 33 of
which 25 were adm tted, based on actual data for the first el even
mont hs of 1997 annualized for the entire year. Healthsouth notes
that Martin Menorial North's referrals declined 12 percent, and

t he adm ssions declined by 11 percent conparing 1996 to 1997.
Martin Menorial reported total discharges to Heal thsouth of 155
patients in 1995, 155 in 1996 and 149 in 1997. Healthsouth's
total adm ssions for 1996 and 1997, respectively, were 1463 and
1455.

13. Assunmi ng, that Heal thsouth reasonably expects to | ose
$150,000 a year in pre-tax revenues as a result of the
est abli shment of Martin Menorial's 15-bed SNU, that |evel of
i npact is not substantial, as conpared to Heal thsouth's revenues
in excess of expenses, or profits of approxinmately $3.8 mllion
in 1996.

14. Considering the distance between Heal t hsouth and Martin
Menorial, the differences in the intensity of the services they
of fer, and the historical absence of any substantial adverse
i npact on Heal thsouth when closer referral hospitals established
SNUs, Heal thsouth has failed to establish that it will suffer an
injury-in-fact if Martin Menorial initiates skilled nursing
services in a 15-bed unit.

15. Healthsouth failed to establish the reasonabl eness of
the loss it projects, given the evidence that the average | ength

of stay and nunber of cases likely to be redirected are

13



overesti mted. Assum ng, neverthel ess, the accuracy of
Heal t hsouth's projections, the projected | oss does not constitute
a substantial adverse inpact. Therefore, Healthsouth has failed
to establish the facts necessary to support its claimof standing
in this proceeding.

CONCLUSI ONS OF LAW

16. Pursuant to Subsections 408.039(5) and 120.57(1),
Florida Statutes, the Division of Adm nistrative Hearings has
jurisdiction over the parties and subject nmatter of this
pr oceedi ng.

17. Healthsouth, the Intervenor, nust denonstrate standing
by neeting the requirenents of Subsection 408.039(5), Florida

Statutes, and the two prong test of Agrico Chem cal Conpany V.

14



Department of Environnental Regul ation, 406 So. 2d 478 (Fla. 2nd

DCA 1981), rev. denied, 415 So. 2d 1361 (Fla. 1982).

18. As required by Subsection 408.039(5), Healthsouth
alleges that it has standing to intervene because its
established programw || be

substantially affected by the issuance of any

certificate of need to a conpeting proposed

facility or programwthin the sane district.
Heal t hsout h contends that a hospital-based SNU wi Il conpete with
CVR services. Healthsouth has a specific CON Iicensed program as

required by the decision in St. Joseph Hospital of Charlotte,

Florida, Inc. v. DHRS, 559 So. 2d 595 (Fla. 1st DCA 1990).

Heal t hsouth al so denonstrated a potential adverse inpact on the
provi sion of the CON regul ated health service due to an overl ap
in the services provided by CVMR hospitals and hospital-based
SNUs, despite the differences in rule nmethodol ogies and |icenses.

See e.g. Charter Medical-Jacksonville, Inc. v. State, DHRS,

503 So. 2d 381 (Fla. 1st DCA 1987), relying on Psychiatric

Institute of Anerica, Inc. v. DHRS, 491 So. 2d 1199 (Fla. 1st DCA

1986). The clains asserted by Healthsouth are, therefore,
cogni zable wthin the zone of interest protected by Subsection
408. 039(5), Florida Statutes, and neet the first prong of the
Agrico test.

19. Healthsouth failed to denonstrate that it will suffer
an injury-in-fact and therefore, failed to neet the second prong
of the Agrico test. The injury alleged by Heal thsouth is not

supported by the facts adduced at hearing. Assum ng, arguendo,

15



that Heal thsouth will suffer the injury it alleged, Healthsouth

16



failed to show that the inpact on Healthsouth is reasonably
expected to be substantial.

20. Healthsouth failed to establish its standing to
initiate or intervene in opposition to Martin Menorial's proposal
to establish a 15-bed SNU

21. Because it is unnecessary to the disposition of this
proceeding, no ruling is nmade on Martin Menorial's Mtion for
Oficial Recognition of various petitions filed by Healthsouth in
vari ous cases, and Notice of Intention to Seek Sanctions. No
ruling is made on Heal thsouth's Mdtion for Summary Reconmended
Order Dismssing Martin Menorial because Heal thsouth | acks
standing to participate as a party to this proceedi ng.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the Agency for Health Care
Adm ni stration enter a final order granting Martin Menorial's
Motion to Dismss the Petition to Intervene, filed by Heal thsouth
of Treasure Coast, Inc., d/b/a Healthsouth Treasure Coast
Rehabilitation, and granting Certificate of Need No. 8847 to
establish a 15-bed skilled nursing unit at Martin Menori al

Medi cal Center, Stuart, Florida.
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DONE AND ENTERED this 1st day of July, 1998, in Tall ahassee,

Leon County, Florida.

ELEANOR M HUNTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the

Di vi sion of Adm nistrative Hearings

this 1st day of July, 1998.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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